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Abstract. This article presents the institution of exercising the right to reinstatement of an illegally
dismissed employee and the problematic issues of its application in the context of balancing the
reasonable interests of the employee and the employer. Reference was made to the cases when an
illegally dismissed employee cannot be reinstated in his previous job due to objective circumstances,
the existence of a relationship of trust between the employee and the employer was discussed, as
well as the possibility of the employee's reinstatement in his previous and equivalent job.
Summing up the results of the study, we come to the conclusion that the legislator failed to
regulate the institute of non-reinstatement of illegally dismissed employees to their previous
jobs, giving the courts such wide discretion that in the same factual circumstances,
irreconcilable judgments may be issued due to the judge's subjective approach.

In order to resolve the existing uncertainty we suggest to clarify the scope of discretion of the
courts not to restore illegally dismissed employees to their former jobs, conditioned solely by
objective factors. This article presents the experience of foreign countries, doctrinal
approaches, international legal standards and judicial practice.
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In case of illegal dismissal, one of the main expectations of the employee is to be
reinstated in his/her previous position. As I.LM. Ospichev rightly stated, the social
significance of disputes regarding reinstatement in the previous position is very
important because, for the majority of citizens, the employment contract is the main way
to implement the right of free choice of work'. On this view, labor law is a system of
laws aimed at securing “justice” for employees by addressing the inherent imbalance of
power between employer and employee?.
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Nevertheless, if the legislator has clearly defined the obligation of the employer to
pay forced idleness to illegally dismissed employees, the same cannot be said about the
right of employees to be reinstated in their previous job. Of course, not in all cases, the
work that the employee performed before being dismissed is available at the time of
issuance of the court decision. In addition, there are cases when the restoration of an
employee to his/her former job is objectively not justified.

From this point of view, we agree with the approach of the legislator that the court in
each case has the right to discretion in paying monetary compensation to the employee
instead of reinstatement to the previous job. however, granting such discretion to the
court can be justified only when the limits of the exercise of that discretion are clearly
predetermined.

This article presents the institution of exercising the right to reinstatement of an
illegally dismissed employee and the problematic issues of its application in the context
of balancing the reasonable interests of the employee and the employer.

One of the most important and traditional functions of labor law is the protection of
employees, which, in turn, is due to the inequality of bargaining power between
employers and employees?.

It is noteworthy that the reinstatement of the dismissed employee to his/her previous
position is also very sensitive for the employer, who is essentially forced to pay wages
and use the labor force of the person with whom he no longer wants to cooperate.

M.Yu.Gasanov said that the stability of society depends in many cases on the success
of balancing the interests of the employee and the employee by labor legislation.*

Therefore, it is very important to ensure the right of an illegally dismissed employee
to be reinstated to his/her previous position, as well as to protect the vital interests of the
employer. Based on this starting point, not in all cases an illegally fired employee can be
reinstated to his previous position, such an approach is also defined by the Convention
No. 158 of the International Labor Organization.

Article 10 of the mentioned convention defines: if the bodies referred to in Article 8
of this Convention find that termination is unjustified and if they are not empowered or
do not find it practicable, in accordance with national law and practice, to declare the
termination invalid and/or order or propose reinstatement of the worker, they shall be
empowered to order payment of adequate compensation or such other relief as may be
deemed appropriate.

The possibility of not reinstating an illegally fired employee to his previous job is
also defined by the legislation of many developed and developing countries.

For example, in Finland, an illegally dismissed employee cannot be reinstated
without the employer's consent®.

In Portugal, the organization can request the employee not be reinstated if it is a
micro-sized or the employee has held a management position®.

Nevertheless, the approach of our legislator leads to the definition of the institution

3 Rosemary Owens, Joellen Riley and Jill Murray, The Law of Work (Oxford University Press, 2nd ed, 2011) 21.
4 Gasanov M.Yu. Labor Code of the Republic of Uzbekistan: issues of further improvement // Handbook of
personnel issues. 2007, Ne 3, -p. 30.

> https://www.ilo.org/ifpdial/information-resources/national-labour-law-profiles/ WCMS _158896/lang--en/index.htm
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¢ https://europeanemploymentlaw.eu/tupe/Portugal-TUPE-Questionnaire.pdf (17.11.2022)
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of reinstatement of an illegally fired employee as a general rule, and only in exceptional
cases does the legislator consider it possible to provide monetary compensation instead
of reinstatement.

The relations of illegally dismissed employees to be reinstated to their previous jobs
are regulated by Article 265.2 of the RA Labor Code which defines that for economic,
technological and organizational reasons, or in case of impossibility of reinstatement of
future employment relations between the employer and the employee the court need not
reinstate the employee to his or her former office, making the employer obliged to pay
compensation for the entire period of forced idleness in the amount of the average salary,
prior to entry into force of the court judgment, and pay compensation in exchange for
non- reinstatement of the employee to office in the amount of not less than the average
salary, but not more than twelve-fold of the average salary.

The above-mentioned legal norm essentially allows not to reinstate an illegally
dismissed employee in the following cases:

1. There are economic, technological and structural /organizational reasons, or

2. The restoration of further labor relations between the employer and the employee
is impossible.

It is also important to note that according to the regulation mentioned above, the
employee can be reinstated only in the previous position, that is, reinstatement is
possible only when the employee's previous position is available.

» The court's discretion is not to reinstate the employee in the previous
position for economic, technological and organizational reasons.

As a rule, quite a long time has passed between the day of the illegal dismissal the
employee and the day of the judicial act entered into force. In some cases, the
examination of labor disputes takes years. Reinstatement is a suitable remedy only if
labour disputes are resolved expeditiously’.

In all cases where a labor dispute is investigated and an employee is reinstated by a
court in his/her former job years later, it is not excluded that the work that the employee
performed at the time of dismissal may not be available at the time of the court decision.

In addition, the reduction of the number of employees and/or the position is an
independent basis for the termination of the employment contract. In this cases, there
may be situations when the position held by the employee is eliminated and no longer
exists, but the dismissal order is recognized as invalid due to other violations committed
by the employer.

In the above-mentioned situations, it is obvious that there is an objective reason for
not reinstating the illegally dismissed employee to his/her previous position, which is
included in the context of economic, technological and organizational reasons.

Moreover, this institution was also interpreted by the RA Court of Cassation, which
stated the following legal position: mentioned in Part 2 of Article 265 of the RA Labor Code.

In the conditions of the existence of grounds for not reinstating the employee to work
specified in part 2 of Article 265 of the RA Labor Code, the court cannot impose such
an obligation on the company, the actual fulfillment of which is objectively impossible,

7 Geldenhuys J, "The Reinstatement and Compensation Conundrum in South African Labour Law" PER /
PELJ 2016(19), p. 8:
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and in such cases, the court's failure to apply the above-mentioned article will result in
an additional obligation for the employer to create a new structural unit, a new position,
and the definition of such an obligation will lead to the limitation of the employer's, RA
Constitution's, guarantee norms applicable to legal entities and the rights provided by the
law... For this purpose, the legislator defined the legal possibility of the employer not
reinstating the employee in Article 265, Part 2 of the RA Labor Code, reserving to the
court the authority to assess the legality of that behavior to determine the impossibility
of the reinstatement of the future employment relationship between the employer and the
employee due to economic, technological, organizational or other reasons, based on the
facts of the case®.

In our opinion, the approach of the legislator in this regard is legitimate and serves to
balance the interests of the employee and the employer.

»  The court's discretion not to reinstate the employee in the previous job regarding
the impossibility of restoring the future employment relationship between the
employer and the employee.

In this formulation of the legal norm, the term "impossibility" is used, from which it
appears that the impossibility must be determined by objective factors and not, for
example, by the subjective will of the employer. Nevertheless, in judicial practice, the
word "impossibility" is also interpreted in the context of subjective factors.

Before addressing the issue of interpretation of the mentioned norm in the current
edition, we consider it necessary to make a comparative analysis between the current and
previous editions, taking into account the fact that the previous edition of the mentioned
norm was interpreted by the RA Constitutional Court.

Article 265 of the RA Labor Code, former 2010 in the current edition, defined the
following possibility of not being reinstated in the previous job - For economic,
technological and organizational, or other reasons, or in case of impossibility of
reinstatement of future employment relations between the employer and the employee
the court is authorized not reinstate the employee to his or her former position ...

The presence of the words "or for other reasons” in this wording, the RA Constitutional
Court recognized as contrary to the Constitution of the Republic of Armenia and invalid
by the decision SDO-902, July 7, 2010. With the mentioned decision, the RA
Constitutional Court expressed the following position: "The study of legal practice proves
that the reasons for the impossibility of restoring the future employment relationship
between the employer and the employee are considered to be circumstances that have
nothing to do with economic, organizational and technological reasons.

Meanwhile, the concept of "or other reasons" implies such circumstances, which by
their nature should be closely related to the objective grounds characteristic of economic,
organizational or technological reasons. This is also the requirement of Convention No.
158, Article 13 which allows illegally dismissed employees not to be reinstated if
reinstatement is impossible for economic, technological, organizational or other similar
reasons. Taking into account the above-mentioned feature of law enforcement practice,
that the economic, technological or organizational reasons arising after the illegal

8 Onju Owwnnipjuil pinpbd «UpukuSkp ®RC-h phy 3-496(41) punupughwlwub gnpény 22
J&nwpkl] nunwpuith 30.03.2007 pywlwith npnynidp):
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dismissal of a person are considered as a justification for the impossibility of
reinstatement, the Constitutional Court considers it necessary to emphasize that when
applying the contested provision, in each specific case, the law enforcer must also assess
whether This reason is not artificially created by the employer to prevent the possible
reinstatement of the illegally dismissed employee based on the court's decision.

Based on the mentioned results of the study of legal practice, as well as taking into
account the legal position of the European Court that guaranteeing the principle of
predictability, certainty and clarity of the law, among others, is also intended to prevent,
to exclude the "danger of arbitrariness" (see, in particular, Hilda Hafsteinsdottir v.
Iceland, paragraph 56), the Constitutional Court considers that the inaccurate definition
of the reasons for the impossibility of reinstatement in the law and the presence of the
wording "other reasons" in the contested provision and the broad interpretation given to
it practically create the danger of different treatment in the same situations.’

In our opinion, by removing the words "other reasons" from the text of the legal norm,
no substantive change was made because the words "in case of the impossibility of
restoring the employee's future employment relations" remained the same, from
which it directly follows that the alleged impossibility must be due to reasons, which in
turn differ from economic, technological and organizational reasons, because if they did
not differ, the conjunction "or" would not be used.

Moreover, the RA Court of Cassation in its 25.12.2007 3-1946 (VD) decision
expressed the following legal position: "The Court of Cassation considers that in this
civil case is applicable clause 2 of Article 265 of the Labor Code of the Republic of
Armenia, as the fact of strained relations between the employer and the plaintiff is proven
in the case, as well as the fact of the impossibility of restoring normal labor relations,
under which conditions it is impossible for the employee to perform his work duties".

In legal doctrine, there is the approach that when an employee is dismissed, the
relationship between employer and employee generally deteriorates due to a lack of trust
within the relationship!°.

It is also obvious that the tension affects the loss of trust in one way or another, which
is a necessary precondition for organizing effective work.

In management literature, trust is defined as a psychological state comprising the
intention to accept vulnerability based on positive expectations of the intention or
behavior of another!!.

Research shows that trust in employees plays a huge role in organizations because
trusted employees are much more committed to their work and continue to work much
longer than those who are not trusted'?. We agree that, although the formation of trust in

? 22 Uwhdwhwnpuljut nunwpuith npnpnifukpmd wpnwhwjndws hpuduljub nhppnpnonid-
ubipt nt gpuig hpwugnuip (nnkgnyg-dkintwply), . Ywbhbpjul, U.Qnynudjul, 2. Vuqupul,
9. Ujduqui b 2. Gugnjub, puinhwinip pdpugpnipjudp @ Ywtthkjjwuih, Gp., 2016, p. 645:

10 Thabo Mongale. Dispute Resolution Official-Kimberley.// https://ceosa.org.za/re-employment-versus-
reinstatement/#:~:text=Case%20law%20suggests%20that%20in,the%20dismissal %20did%20not%20occur
(28.10.2022).

11 Rousseau, D. M., Sitkin, S. B., Burt, R. S., & Camerer, C. (1998). Not so different after all: A cross-
discipline view of trust. Academy of Management Review, 23(3) pp. 393-404.

12 Weibel, A., Den Hartog, D., Gillespie, N., Searle, R., Six, F., & Skinner, D. (2016). How do controls impact
employee trust in the employer? Human Resource Management, 55 (3), pp. 437-462. Weick, K. E. (1995).
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the relationship between an employee and an employer takes some time, it can be lost
very quickly.!?

Research reveals that when employee’s trust is damaged, employees become
unwilling to apply trust-based behaviors promoting effective functional activities such
as cooperation, discretionary effort, knowledge sharing, and effective problem solving'4.

Many researchers indicate that trust in work relationships can be repaired,'* although
repaired trust is structurally different from the pre-violation or pristine trust!®.

Of course, trust is an important guarantee for the organization of normal work, and
in this regard, it is necessary to balance the interests of employers, in cases where the
question of reinstatement of an illegally dismissed employee to his/her previous job is
discussed. Nevertheless, the balancing of interests cannot imply giving an advantage to
one of the subjects of the legal relationship. Research reveals that Employers frequently
rely on the loss of trust and confidence to argue that reinstatement is inappropriate.'’

The key conclusions of this analysis are that whether reinstatement should be denied
due to a loss of trust and confidence is a largely subjective concept!'® that can be lost by
both objective and subjective factors.

Especially if, in fact, the employer no longer trusts the employee, but is conditioned
by subjective factors, then this fact cannot be confirmed by any evidence.

Consequently, if the requirement to refuse to restore the "loss of trust" or " strained
relations" at the previous job is taken as a basis, no employee will be reinstated in court
at the last job, since the employer will present his unwillingness as a loss of trust or
strained relations.

On the other hand, it cannot be completely excluded as a factor.

There are cases when the employer's trust is lost for objective reasons, but the dismissal
decree is issued, for example, in violation of the procedure for imposing disciplinary
sanctions on the employee, which is the basis for declaring the dismissal decree invalid.

For example, if an employee has published information about a trade secret, the
employer may terminate the employment contract concluded with the employee on the
basis of loss of trust but is obliged to comply with the procedure for applying disciplinary
sanctions. In such circumstances, even if it is proved during the trial that the employee

13 Robinson, S. L. (1996). Trust and breach of the psychological contract. Administrative Science Quarterly,
41(4), pp. 574-599.

14 T.Kahkonen, K.Blomqvist, N.Gillespie, M.Vanhala. Employee trust repair: A systematic review of 20
years of empirical research and future research directions.//Journal of Business Research 130 (2021) pp. 98-
109:

1> Bottom, W. P., Gibson, K., Daniels, S., & Murnighan, J. K. When talk is not cheap: Substantive penance
and expressions of intent in rebuilding cooperation./ ORGANIZATION SCIENCE/Vol. 13, No. 5,
September—October 2002, pp. 496-513:

16 Lewicki, R., & Bunker, B. B. (1996). Developing and maintaining trust in work relationships. In R. M.
Kramer, & T. R. Tyler (Eds.), Trust in organizations: Frontiers of theory and research (pp. 114-139). SAGE:
Thousand Oaks, CA.

17 Australasian Meat Industry Employees’ Union v G & K O’Connor Pty Ltd [2000] FCA 627 (12 May 2000)
(‘AMIEU’); Nguyen v Vietnamese Community in Australia [2014] FWC 4314 (8 July 2014) (‘Nguyen’);
Farmer v KDR Victoria Pty Ltd, [2014] FWC 6539 (22 September 2014) (‘Farmer’); Goodwin v Shanaya
Pty Ltd [2016] FWC 4317 (7 July 2016) (‘Goodwin’); Millard v K & S Freighters Pty Ltd [2017] FWC 105
(6 January 2017) (‘Millard’).

18 Elizabeth Shi and Freeman Zhong Rethinking the reinstatement remedy in unfair dismissal law.
AdelLawRw 14; (2018) 39(2), p. 328.
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actually published information about a trade secret, but the rules for applying
disciplinary sanctions were violated, the dismissal order is invalid. In this case, we do
not consider it right to restore the employee to his previous job as a consequence of the
invalidity of the dismissal order, since the employer objectively no longer trusts the
employee, it is impossible to continue normal labor relations.

The loss of confidence can also be caused by the behavior of the employee, which is
not directly related to the performance of his/her work duties. For example, in the leading
case, Perkins v Grace Worldwide (Aust) Pty Ltd (‘Perkins’), in the international judicial
practice regarding the demand for reinstatement in the previous job. In this case, the
employee was dismissed based on allegations that he had supplied marijuana cigarettes
to two other employees.

The decision of the court of first instance held that the allegations were unfounded
and the dismissal was unfair. However, it denied reinstatement. The employer
successfully argued that it had lost trust and confidence in the employee. The employee
lodged an appeal to the superior court, which reversed the decision and ordered his
reinstatement. In doing so, it set out what has now become the leading statement of
principle on the trust and confidence consideration. The Court, constituted that, trust and
confidence is a necessary ingredient in any employment relationship ... So we accept that
the question whether there has been a loss of trust and confidence is a relevant
consideration in determining whether reinstatement is impracticable, provided that such
loss of trust and confidence is soundly and rationally based'®.

Here, it is very important to emphasize that the court did not consider the loss of trust
as a necessary condition for non-reinstatement in the former job but stated that the loss
of trust is essential when examining the claims for reinstatement in the former job. Even
in cases where the employer declares that he has lost confidence, it is not necessarily
followed by the rejection of the request for reinstatement in the previous job. Loss of
trust is a subjective category, and it depends exclusively on the attitude of one person
towards another and the fact of loss of trust can be present even in cases where it is not
substantiated and reasoned in any way. However, an unjustified loss of confidence
cannot result in non-reinstatement.

In addition, loss of confidence is an estimable category. There are very rare cases
when there is absolute trust in another person.

Loss of trust and confidence is not by itself enough to justify denying reinstatement,
even if it is rationally based; it must be a loss of trust and confidence that makes the
employment relationship unworkable.

It is rare for any human being to have total trust in another. What is important in the
employment relationship is that there be sufficient trust to make the relationship viable
and productive. Whether that standard is reached in any particular case must depend
upon the circumstances of the particular case.?

Finally, there are also separate grounds for the termination of the employment
contract, in which the relationship of trust is very important. For example, if the

19 Perkins (1997) 72 IR 186, 191.// https://jade.io/article/318991 (17.11.2022)
20 Elizabeth Shi and Freeman Zhong Rethinking the reinstatement remedy in unfair dismissal law.
AdelLawRw 14; (2018) 39(2), p. 379:
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employment contract with a person performing educational functions is terminated in
violation of the order established by law or without a legal basis, it turns out that this
person, for example, after working hours is engaged in activities that are not consonant
with the function of teaching and raising children, then the employer will reasonably lose
confidence in him, but in this case, the thesis that decision- makers consider every matter
which is objectively relevant to his or her decision?, in our opinion, it will not act, and
the court must also discuss circumstances that do not directly follow from the
employment relationship, but exclude restoration to the previous job, due to the loss of
trust on the part of the employer.

In our opinion, as we have already mentioned, the interpretation of the term
"impossible" in the phrase "it is impossible to restore the labor relations between the
employer and the employee" should be based on an exclusively objective criterion, and
it should not be conditioned by subjective factors in any way.

In the opposite approach, the interpretation is nothing more than giving discretionary
powers to the court without defining the possible extent of the exercise of discretion.
Even the exercise of discretionary powers must be exercised within certain limits.

Francis Bennion identified the defining features of a discretionary power as follows:

Discretion is applied where the empowering enactment leaves it to the chosen
functionary to make a determination at any point within a given range ... In reaching a
decision, D [the decision-maker] is not required to assume there is only one right
answer?2. On the contrary, D is given a choice dependent to a greater or lesser extent on
personal inclination and preference. A purported exercise of discretion outside that range
will be unlawful?.

In this context, the legislator's approach of giving the courts discretion not to reinstate
an illegally dismissed employee is reasonable, but the limits of such discretion must be
delineated by reasonable and measurable circumstances.

»  The institution of reinstating the employee to an equivalent job instead of the
previous job and its applicability in the context of Article 265 of the Labor Code.

Atrticle 265 of the Labor Code, in its current version, defines the term "former work"
and only in terms of the possibility of non-reinstatement. It is certainly obvious that if there
are no reasons not to reinstate the employee to his/her previous job, then s/he should be
reinstated to his/her previous job. Nevertheless, in practice, there are many situations when
the employee’s previous job is not available at the time of proclamation of the court
decision, but there is another job equivalent to the previous job.

Moreover, the study of foreign experience shows that the institution of restoring the
employee to an equivalent job is widely used along with the previous job.

For example, in Australia, this relationship is regulated by Fair Work Act 2009, the
391 point (reinstatement) of which defines’ An order for a person’s reinstatement must
be an order that the person’s employer at the time of the dismissal reinstate the person to
the position in which the person was employed immediately before the dismissal; or

21 Minister for Aboriginal Affairs v Peko-Wallsend Ltd (1986) 162 CLR 24, 39-40 (Mason J).

22 Francis Bennion, Understanding Common Law Legislation: Drafting and Interpretation (Oxford University
Press, 2001) 137-8.

2 Elizabeth Shi and Freeman Zhong Rethinking the reinstatement remedy in unfair dismissal law.
AdelLawRw 14; (2018) 39(2),p. 368:
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appoint the person to another position on terms and conditions no less favorable than
those on which the person was employed immediately before the dismissal?*.

In the UK, If the tribunal decides not to make an order for reinstatement, it shall then
consider whether to make an order for re-engagement and, if so, on what terms?.

In the Republic of South Africa the S 193(2) point of the Labour Relations Act, 1995
defines that if the Labor Court or an arbitrator appointed in terms of this Act finds that a
dismissal is unfair, the Court or the arbitrator may- (a) order the employer to reinstate
the employee from any date not earlier than the date of dismissal; (b) order the employer
to re-employ the employee, either in the work in which the employee was employed
before the dismissal or in other reasonably suitable work on any terms and from any date
not earlier than the date of dismissal; or (c) order the employer to pay compensation to
the employee. (2) The Labour Court or the arbitrator must require the employer to
reinstate or re-employ the employee unless- (a) the employee does not wish to be
reinstated or re-employed; (b) the circumstances surrounding the dismissal are such that
a continued employment relationship would be intolerable; (c) it is not reasonably
practicable for the employer to reinstate or re-employ the employee; or (d) the dismissal
is unfair only because the employer did not follow a fair procedure. (3) If a dismissal is
automatically unfair or, if a dismissal based on the employer's operational requirements
is found to be unfair, the Labour Court, in addition may make any other order that it
considers appropriate in the circumstances?®.

It is important for an employee to constantly do his/her job and earn money. In our
opinion, this goal is served by the institution of not only reinstatement to the previous job but
also reinstatement to an equivalent job in all those cases when the former position of the
employee has not been preserved, but instead, there is another equivalent job.

CONCLUSION

Summing up the results of the study, we come to the conclusion that the legislator failed
to regulate the institute of non-reinstatement of illegally dismissed employees to their
previous jobs, giving the courts such wide discretion that in the same factual circumstances,
irreconcilable judgments may be issued due to the judge's subjective approach.

Legal regulation must be as well-known and predictable as possible, and judicial
practice should be as uniform as possible. Only in such conditions do the subjects of law
have a reasonable opportunity to bring their behavior in line with the requirements of
legal norms.

In order to resolve the existing uncertainty, in our opinion, it is necessary to clarify
the scope of discretion of the courts not to restore illegally dismissed employees to their
former jobs, conditioned solely by objective factors. The courts should have the right not
to reinstate an illegally dismissed employee to his/her former job, not only in cases where
the impossibility of reinstatement is justified by economic, technological and
organizational reasons but also in cases where such an impossibility is due to the lack of
trust between the employee and the employer, however, in this case, the lack of trust

24 https://www.legislation.gov.au/Details/C2021C00421 (26.10.2022)

% https://www .legislation.gov.uk/ukpga/1996/18/part/X/chapter/Il/crossheading/orders-for-reinstatement-or
-reengagement_(26.10.2022)

2 https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/43174/64455/F-1675744155/ZAF43174.pdf (08.11.2022).
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should be based on an objective, measurable and verified by certain evidences.

In addition, we believe that it is necessary to show a differentiated approach in the
case of organizations with up to 10 employees, and, in this regard, to determine the need
to have the employer's consent to the restoration of an illegally released employee, since
in the case of micro-companies, personal relationships are very important and in this case
the importance of balancing the interests of the employer and the employee is more
clearly emphasized.

Finally, in our opinion, it is very important to introduce the institute of reinstatement
of the employee not only to the previous but also to an equivalent job and clearly define
its regulation. This institution, first of all, will exclude the possibility that the employers
abuse the rights of the employees, for example, by renaming the position during the
judicial proceedings, and presenting it as the absence of the previous job.

In addition, if there is an essentially equivalent job, it does not matter whether the
employee will perform a similar job with the same or almost the same salary or exactly
do the same job before dismissal. Finally, the institution of reinstating equivalent work
can be applied only when the previous position does not exist so the introduction of this
institution is directly in the interests of the employee. Referring to the balancing of the
employer's interests, we believe that it is not essential for the latter whether the employee
will be restored to the same job or an equivalent job, if there are no objective grounds
to reinstate his/her.

UULE YULUNESSUL — Luwfulipli wopmnnwipnid JEpwlmbglnjbm ' wopunnngh ppuw-
i/niliph hpuwgnidp whophlwljul wquinndwh plypni /- Unyt hnpdusnid ukpljujugynid
kb whophtwljwh wqundws wolwnnyh’ twphht wounwipmud Yepulwbqn]bn
hpwyniuph hpwgdwi httunhnninp b nppu jhpundwb pungpuwhwpnyg hwpgkpp wy-
luwwnnnh b gnpbwnnih nnowdhwn swhtiph hwjuwuwpulondw hwdwwnbpunmd: Uln-
npununpd kjunwupdt] wyb nhyptpht, bpp wtophttwmjut wquunjus wojumnnnht hw-
pwynp sk Jhpujwiqul] twplht wpunwbpmd’ wuydwiuynpdus opjtljnh] hwb-
quuwtpttpny, ptttwplyty ku wpfjuwwnnnh b gnpswwnnth vholb Junuhnipju hwpupk-
nmipjniubph wnuwynipiniiup, hyybu bwb twpuhhtt b hwdwpdbp wyhwnwbpnid wo-
huwnnnh JEpujuwiqudwt htwpwynpnipniup:

Upyt) k Eqpuljugnipinil, np opkiunphpp sh juuntwlunpgbk] wyophth wpwwnwuphg
wquunjusd wohtmnnnubphtt hpkug twpuht wohtwwnwbphtt sybpunupdubint httunh-
untnp quunupuibpht wugnd wyighuh (gt hwjbgnynipnil, np iyl huunwgh
hwlquuwipbtpmu upnn kb jujuglt) hpupudbpd pgunuljut whnbp” wwdwobw-
Unpwés nuunwynph unipjijnnhy dninbgdudp: Unljuw hpujulut wiunpnynipiniip
ouljtiint hwdwp wnwewnpyymd k hunwljtigut) wophttwjub wmquunjwsd wpjuwnnn k-
nht twjulht worwinubpnd sykpulubqibim punwputbtph hujbgnynipjub opew-
twyubpp” hhdin]bn] pugupwugbu opjtlnhy gnpsnbubph Jpu:

Znjudnid ukpjuyugyws ki wpnwuwhdwiyw kplputph thopdp, gnunphtwg dnnk-
gnudutipp, dhowqqujhtt hpwdulub swthnpnohsbpp b punwljut ypulnhlui:

Pwwyp puntp — whopplufui wqunnni, JEpulubqanid, hujulhll wppiunmuip, wp-
fruwnwiph JEpulmbqbdwl ppunniip, hunlupdbp woiunmulp, wojuunnwliphg wqu-
wnnid, YEpufwhqinjbnt wlhhluyhphlp, wofuunnwipuyhl ppunfniiip
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MAHE KAPAIIETAH - Ocywecmenenue npaea pabomnuxa Ha 60ccmanoénieHue Ha
npesicnueil pabome 6 ciyuae He3AKOHHO20 yeoNbHenus. — B nmaHHON craThe INpeACTaBIeH
WHCTUTYT pean3alliy IpaBa Ha BOCCTAHOBJICHHE Ha pab0Te HE3aKOHHO YBOJICHHOTO pabOTHUKA
1 Ipo0OJIeMHBIE BOIIPOCHI €T0 MIPUMEHEHNS] B KOHTEKCTE OajlaHca pa3yMHBIX HHTEPECOB PAa0OTHUKA
u paboToaarens.

BbItn ynmoMsiHYTHI cIydaH, KOT/Ia He3aKOHHO YBOJICHHBIH PaOOTHHUK HE MOXKET OBITh BOCCTAHOB-
JIEH Ha NpeXHeHd paboTe B CHIIy OOBEKTUBHBIX OOCTOSTENBCTB, OOCY)XKJIEHO HAJIMYKE JOBEPHU-
TEJIbHBIX OTHOLICHUH MEXIy PaOOTHHUKOM M paboToaTesieM, a TakKe BO3MO)KHOCTb BOCCTAHOB-
JIeHHs pabOTHHUKA Ha TPeAbITyLIel WK SKBUBaJIeHTHOU paboTe. [TonBoas UTOTH HCcie0BaHUS,
MBI NIPUXOJUM K BBIBOAY, YTO 3aKOHOAATENb HE YperyJupOBal MHCTUTYT HEBOCCTAHOBIICHUS
HE3aKOHHO YBOJICHHBIX pAaOOTHHUKOB Ha NPEXHIOW paboTy, MPEeJOCTaBUB CyJaM HAaCTOJIBKO
LINPOKOE YCMOTPEHHE, YTO NPH OAHHUX M TeX ke (HaKTUIECKUX OOCTOSATEILCTBAX MOTYT OBITH
BBIHECEHbl HENPUMHPHMBbIE CyJeOHble pelIeHus] M3-3a CYOBEKTHMBHOTO Mojxona cyapu. s
pa3pelieHus CyIecTBYIONel HeoNpeJeNIeHHOCTH NpejlaraeM YTOYHUTh Ipeaesbl HOTHOMOYHH
CyZOB II0 HE BOCCTAQHOBJICHHIO Ha NPEKHHUX JOIDKHOCTIX HE3aKOHHO YBOJEHHBIX PAaOOTHHKOB,
00YyCJIOBJICHHBIX UCKIIOYUTEIBHO OOBEKTUBHBIMU (haKTOPaMHU.

B naHHOI! cTaThe MpeacTaBiIeH OMBIT 3apyOeKHBIX CTPaH, JOKTPHHAIBHBIE MOAXOABI, MEXIyHa-
POJTHO-TIPaBOBBIE CTAH/APTHI U Cy1eOHas MPaKTHKA.

KnaroueBble cioBa: He3akoHHOe Y60JIbHEHUE, B60CCMAHOBNIEHUE HA pa6ome, npesicHee mecnio
pa6ombl, npaeo Ha 60CCMAHOBIEeHUe Ha pa6ome, pasHOYyeHHas pa6oma, Y60JIbHEHUe, oorcuoanue
60CCMAHOBIIEHUA HA pa6ome, mpy()oeoe npaeo



